has developed for considering the defendant's perspective.' As one critic of the American inquisitorial system has noted, our plea driven practice lacks the attributes of the rule of law. ' There has been considerable disagreement in the legal community about the impact the Supreme Court's recent decisions in Missouri v. Frye' and Lafler v. Cooper" will have on this currently unregulated system of adjudicating criminal cases.n In this Article, I argue that the long-term impact of these decisions could cause judges and defense lawyers to reconsider their roles. These decisions have the potential to address one of the most troublesome problems in the criminal justice system-sentencing. From a macro-perspective, the problem is inconsistent sentencing, but the problem from the individual's perspective is that some defendants are receiving excessive sentences. Lafler and Frye have the potential to address two of the causes of this phenomenon: underperforming defense counsel and overzealous prosecutors. These decisions create the potential for improving the performance of defense lawyers in negotiations and may help inject criteria and transparency into the previously unregulated world of prosecutorial discretion.
The opinions themselves broke new ground because they were the Supreme Court's first recognition of the right to an effective plea bargainer and may assume a place among the most important right-to-counsel decisions. There has never been any doubt that the Constitution ensured the right of a defendant to hire a lawyer for trial. With Gideon v. Wainwright,1 2 the Court recognized that a defendant had a right to appointed counsel if he could not afford one, 13 Strickland v. Washington, 46 U.S. 668 (1984) . 14 In Hill v. Lockhart, 474 U.S. 52, 6o (1985) , the Court found that a defendant who received a thirty-five year sentence under a plea agreement could not show that he was prejudiced by his counsel's incorrect description of his parole eligibility. Because the defendant had a prior felony, of which neither the prosecution nor defense was aware, he was eligible for release after serving half of his sentence, not one third as both the prosecution and defense assumed. Id. The Court concluded that there had been no ineffective representation because the defendant would have been required to serve half of whatever sentence he received at trial, not the third that lawyers for each side assumed during their negotiations, and the defendant's sentence was discounted by the percentage he believed when he entered into the plea. Id. He got the benefit he bargained for; his exposure was simply higher than his attorney or the prosecutor assumed. Id. Of course, this lack of knowledge by defense counsel could well have prejudiced the defendant. If the prosecutor was willing to accept a sentence of thirty-five years with release eligibility after a third of that time, he may have been willing to accept a shorter sentence if he had known the defendant was not eligible for release until half the sentence was served.
The prejudice standard in Hill effectively precluded the claims the Court accepted in Lafler and Frye. In Hill, the Court concluded that defense counsel's failure to be aware of his client's actual release date for the crime to which he pled would be relevant only if this information would have caused his client to reject the plea and go to trial. Hill, 474 U.S. at 6o. The Court's standard said nothing about the possibility of this new information providing a basis for an argument in the negotiation.
In Padilla v. Kentucky, 559 U.S. 356, 373 (2010), the Court recognized that a defense lawyer's knowledge of a proposed plea bargain's immigration consequences is important because it informs the negotiation strategy, something the Court did not consider as a possibility in Hill. As Justice Stevens observed, a prosecutor may be amenable to a package that avoids deportation, something defense counsel's failure to understand the deportation consequences prevented him from exploring with the prosecuting attorney. Id.
The facts of Lafler and Frye were not complicated. In Frye, defense counsel failed to communicate an offer to his client before it expired." In Lafler, defense counsel incorrectly believed that a shot below the waist was insufficient to demonstrate intent to kill and advised his client to reject a plea offer to the crime of assault with the intent to kill.19 These cases were not about whether the lawyers performed adequately during the negotiation phase. The state authorities defending the convictions in Lafler and Frye did not claim that either lawyer had behaved reasonably. Instead, the lawyers for the states of Michigan and Missouri argued that there was no constitutional right to the effective assistance of counsel during the plea bargaining process. 20 The Court rejected their arguments, recognizing the central role plea bargaining plays in the modern world. 21 Quoting Dean Robert Scott and the late Professor William Stuntz, the Court observed that "plea bargaining ... is not some adjunct to the criminal justice system; it is the criminal justice system." 22 Prior to Lafter and Frye, the Supreme Court regarded plea offers to be a matter of prosecutorial largesse, severely limiting defense counsel's Sixth Amendment obligations in negotiations. Before these decisions, defense counsel were found to be ineffective during plea negotiations only when they recommended that their clients accept a plea even though there was a reasonable probability that their client would have been acquitted on some or all of the charges. 23 While some lower courts had recognized that defense counsel had a broader constitutional obligation to their clients during plea bargaining, 2 4 the Supreme Court's doctrines had placed no obligation on defense counsel during the negotiation phase aside from evaluating the possibility of prevailing at trial.
Surely few convictions will be overturned because defense counsel was so deficient that it failed to function as counsel during the negotiation process. 25 But recognizing that counsel's role in the negotiation phase is as important as it is in the trial phase may well change the ethos of defense lawyers and those who train them. Trial lawyers have long served as the role models for great defense lawyers. Lawyers honing their skills to be like their idols have sought to improve the skills that made their mentors famous-their persuasive opening and closing arguments, their tight cross-examinations. 26 Continuing legal education courses for criminal lawyers have focused on trial and appellate skills.
2 7 Law schools have similarly reinforced the view that the most important skills a criminal lawyer can possess are those used in the courtroom. Negotiation courses have been taught at law schools for decades, but plea bargaining classes are all but unknown. 28 Lafler and Frye will be important in changing the internal and external perceptions of criminal defense lawyers. It is significant that the Supreme Court, rather than just a lower court, announced the right to an effective negotiator. Law professors are reluctant to teach anything unless the Court has addressed the issue, regardless of how important the issue may be to actual clients. 29 Lafler and Frye will make it difficult to continue to ignore plea bargaining in the law school curriculum. Defense lawyers and those who train them will come to see the need for studying plea bargaining techniques as equally important to the need for practicing litigation skills for trials and appeals.
The visibility of these Supreme Court decisions puts them on defendants' radar in a way that lower court's decisions could not. The decision of an intermediate appellate court does not get the publicity of a Supreme Court opinion. Lawyers will thus be more aware of these decisions, but so will their former clients. This means that defendants in post-conviction proceedings, who typically lack access to counsel, are thus much more likely to raise claims for ineffective assistance of counsel in the negotiation phase in pro se filings.
Lafler and Frye may, however, have an even more profound effect, not because ofwhat the Court did in these cases, but because ofwhat it did not do. While the Court recognized there was a right to effective assistance in the plea bargaining process, it did not identify the appropriate remedy for the violation. 30 The Court rejected as too rigid the two remedies used by lower courts finding ineffective assistance in the plea bargaining process." 1 These courts had either ordered new trials or ordered prosecutors to re-offer the offers that were rejected on the basis of bad advice. 32 Lafler and Frye established that lower courts were not limited to these two options. The Court held that if constitutionally ineffective counsel causes a plea to be rejected, the remedy, in the judge's discretion, lies somewhere between the penalty offered in the rejected plea and the punishment the defendant actually received.
3 3 The Court specifically observed that in the exercise of their equitable discretion, lower courts could find that defendants rejected plea bargains on the basis of advice rising to the level of ineffective assistance of counsel, and yet provide no remedy at all.4 To understand how to exercise this vast discretion, lower courts seemingly must look to guidance the Supreme Court has previously provided in ineffective assistance of counsel cases. If their remedial powers are consistent with the limits on their ability to sustain claims of ineffective assistance of counsel generally, then these courts must now fashion remedies that ensure defendants receive the "fair" portion of the plea offer they would have received were it not for their lawyers' errors.
In crafting this remedy, courts should look to the reasons prosecutors offer plea bargains. Some pleas are driven by the prosecutor's sense that the outcome achieves a just result, others are driven by the prosecutor's risk-aversion, efforts to preserve judicial resources, or receipt of cooperation from the defendant. Most are driven by some combination of those factors.
3 1 In fashioning equitably appropriate remedies for counsel's errors at the plea stage, courts seemingly would have to consider the factors that would drive a reasonable prosecutor to offer the deal that was lost to determine which portion of the plea represented a "fair" outcome. As courts reason their way to providing remedies, they will be speculating on the amount of consideration a reasonable prosecutor, in crafting his offer, would give to various factors in the case. The reasoning of courts can then provide a starting point for negotiations between prosecutors and defense lawyers.
In the language of negotiation scholars, these decisions granting remedies provide a standard of legitimacy-a respected source weighing in on how prosecutorial discretion ought to be exercised. 6 Until Lafler and Frye, the Supreme Court had recognized few constitutional duties of defense counsel during plea negotiations." More significantly, prior to these opinions, separation of powers considerations kept the judiciary from exercising any oversight over prosecutorial charging or plea bargaining decisions." Lafler and Frye provide a vehicle for courts to offer standards for the appropriate exercise of prosecutorial discretion without intruding on the province of the executive branch.
The impact of these decisions is therefore potentially enormous. Scholars have long called for judicial oversight of the prosecutorial discretion but their calls for reform have been thwarted by courts'hard-wired respect for separation of powers." By expanding the scope of defense counsel's Sixth Amendment duty, and recognizing that courts have broad equitable powers to fashion remedies, the Supreme Court has invited lower courts to indirectly develop a set of best practices in plea bargaining negotiations.
This article considers the changes Lafler and Frye will mean for defense lawyers, judges, and as a result, for prosecutors. While the greatest effects of these decisions are likely to be indirect, the Supreme Court has potentially caused a revolution in criminal procedure. Criminal defense lawyers will be forced to think about negotiation in a systematic way, as civil lawyers have done for decades. The decisions also provide judges fashioning remedies an opportunity to define the appropriate uses of prosecutorial discretion.
I. DEFENSE LAWYERS
It may seem illogical to think that granting a remedy to defendants for ineffective plea bargaining will cause defense lawyers to change. Defense lawyers have, after all, been engaging in some form of plea bargaining for centuries. 40 It opment, 6 SETON HALL CIR. REV. I, 2-3 (2009) (arguing that while extraordinary power of prosecutors is often explained in separation of powers terms, this is an historically inaccurate explanation). As George Fisher has demonstrated, however, an underground system of plea bargaining existed long before the Supreme Court recognized the legitimacy of trading trial rights for leniency in sentencing or a reduction of the charges.
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Recent history is, of course, more instructive on this point. Ninety-four percent of all state criminal cases and ninety-seven percent of all federal criminal cases are resolved by guilty pleas. 43 Defense lawyers are thus quite accustomed to plea bargaining.
Requiring defense lawyers to meet the less-than-demanding Strickland standard, which requires only a minimal level of competence, while engaging in the task they most often perform may not be expected to change practice. Yet the uncomfortable role negotiation plays in a criminal defense lawyer's self-description-and the lack of academic appreciation for the skill of plea bargaining"-made an opinion announcing a remedy for ineffective negotiation necessary to improve the quality of representation during the negotiation phase.
A. Defense Lawyers View Themselves as Courtroom Advocates, Not Problem-Solving Negotiators
Lafler and Frye, unlike Strickland, will change the way defense lawyers view themselves. Despite its prominence, defense lawyers rarely see their primary job as a settlement negotiation, 4 5 nor do they frequently boast of their negotiation skills. White-collar criminal defense lawyers often lament that they have no opportunity to boast their greatest accomplishment-convincing responding gave more lenient sentences to defendants who entered guilty pleas. Comment 44 See Thomas F. Liotti,Avoiding Prosecutions, 67 N.Y. ST. BJ., Feb. 1995, at 49,50 (observing that while there is a "paucity of literature" on prosecutorial negotiations, it "may be explained by the secretive nature of these matters, more to the point is the fact that since these backstage machinations do not have the sexy glitz of trials, they are obscured.").
45 See Ian Weinstein, Regulating the Market for Snitches, 47 BUFF. L. REV-563, 596 (1999) ("Many prosecutors, as well as defense lawyers, see themselves as 'trial lawyers.' Their role satisfaction, standing among peers and effectiveness as negotiators can all turn on their ability to believe and project their belief that they will win any case they try."). As one scholar on negotiation has observed, "it may seem strange to apply general negotiation theory to plea bargains." Rishi prosecutors not to seek indictments against their clients.46 There are few vehicles for criminal lawyers to study the negotiating talents of great lawyers. Civil lawyers obtaining large judgments are celebrated, regardless of whether those judgments are negotiated or the result of a trial. 47 Those identified as great criminal defense lawyers are recognized for their performance in trial, or in the rare case, on appeal. 48 Those great trial lawyers often are good negotiators but their negotiation ability is rarely what brings them notoriety and certainly is not the role the public envisions when it thinks of a preeminent criminal lawyer. The public pictures Clarence Darrow examining a witness or addressing a jury, not negotiating with a prosecutor. 49 Regardless of their affinity for the task, negotiation is certainly not the work law school trained criminal defense lawyers to do.s 0 For many, there is something that seems illegitimate about discussing possible settlement with prosecutors, particularlywhen those settlements involve some type ofcooperation agreement. Some high profile defense lawyers refuse to plea bargain at all, at least when deals are contingent on cooperation. There is also an economic explanation for the reluctance of criminal lawyers to see themselves primarily as negotiators. Transactional costs play a more substantial role in evaluating the effectiveness of a civil lawyer than a criminal lawyer. In a civil case, a rational litigant is indifferent to paying $100,000 in litigation costs as opposed to $100,000 in a settlement. 54 In a criminal case, there is no such equivalence. Typically the only victory to be achieved in negotiation is the avoidance of more jail time. Clients rarely consider the cost of litigating a trial in deciding whether to accept a plea offer. Clients with money to pay counsel would pay virtually any legal fee imaginable to avoid jail time. But, of course, many defendants are indigent, and those that aren't generally pay flat fees.
A criminal defense lawyer who recommends his client accept a plea is thus typically making a recommendation that advances the lawyer's financial interests. The retained attorney is most often receiving a flat feess for less work and the public defender whose client accepts a plea is able to move to other cases, or perhaps get a weekend off. This potential conflict between the lawyer's interest in a plea and the value to the client of a plea is often referred to as an agency cost-the lawyer's role leads him or her to have interests opposed to those of his client. Maximizing a client's wealth-or minimizing his losses-is the goal of a civil lawyer, and the value of his work is judged in monetary terms. Negotiating is thus more central to the civil lawyer's role of maximizing his client's wealth, ( observing that litigants will reject offers that they believe to be unfair even when they should-rationally-accept the offers). (observing that "virtually everyone advises criminal defense lawyers to get their whole fee up front, either as a flat fee for the entire representation or in the form of a retainer against which their hourly rate will be offset."). as a negotiated settlement consumes less of the client's wealth than a trial." 7 The financial costs of trial are very much a part of the 4alculation for civil litigants, while the odds of beating the prosecution's offer alone typically determine a criminal defendant's decision to go to trial or accept the offer. A public defender, or retained counsel receiving a flat fee, may shy away from embracing negotiation as her essential function because settling cases in this manner highlight one of the tensions in her representation. A settlement is typically more economically efficient for the criminal defense lawyer than trying the case."'Ihe tension is less often obvious for civil lawyers, as most criminal defense lawyers do not bill hours. Lawyers billing hours-and to a lesser extent civil lawyers on contingency fees-have a stake in taking a case to trial if a better result is possible.
9 When a civil lawyer, who bills by the hour, advises a client to settle, such advice is contrary to her pecuniary interests so it does not raise the same sort of conflict of interest that could result from a typical criminal lawyer's advice to take a plea. Despite popular culture's depiction of criminal defense lawyers, most regard their duties to their clients as sacred obligations and not just a means of making a comfortable living (in fact, a good percentage of criminal defense lawyers do not live that comfortably). It may be difficult for well-intentioned defense lawyers to see their primary job description as one that highlights a tension between the lawyer's economic interest and the client's liberty interest.o
B. Training Reinforces the Courtroom Advocate Model of Defense Lawyers
Law schools train students for litigation.The majority of courses use the case method, teaching students to view the world through the lens of litigationappellate litigation to be precise. While law schools typically boast that they are training students to think like lawyers, they are primarily training students for 57 It is frequently assumed that there is a tension between a lawyer receiving a contingency fee and his client as the amount of work that would produce the optimal outcome for the client would not necessarily produce the optimal outcome per hour worked for the lawyer. 58 See Schulhofer, supra note 56, at 1988 (observing the financial incentives of public defenders and court-appointed counsel to plead cases).
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Contingency fees in criminal cases obviously do not raise the same sorts of concerns as contingency fees in civil cases. In a civil case, a lawyer working on a contingency fee who only collects if there is a judgment in the plaintiffs favor may have a financial motive in settling too early, and may not fight hard enough for the client. In a criminal case, a contingency fee paid to a lawyer only when he obtained an acquittal would lead a lawyer to be hesitant to settle. Given the infrequency of acquittals, few lawyers would be willing to accept such a contingency fee in a criminal case. all law school curricula. 'Ihis absence is glaring given the prevalence of pleabargaining and the very different types of arguments made in those settings. Traditional criminal law courses do not cover the considerations about the appropriateness of bringing a charge, the possibility of cooperation and how it should be valued, or how to consider equities not contemplated by statutes. All of these considerations play more prominently in most plea negotiations than the principles of statutory interpretation, or the admissibility of evidence, taught in traditional criminal law and procedure classes.
The standard set forth in Strickland v. Washington was not necessary to motivate lawyers to dedicate themselves to their clients at trial.'Ihis is the role they've trained for and the task they view themselves as performing. Law school trained them to view themselves as courtroom advocates and professional societies reinforced this self-image. Stricklands requirement that defense lawyers be minimally competent at presenting cases in a courtroom naturally did little to change the quality of representation for defendants. 
C. The Effect of Sanctions
The threatened sanction for, or shame of, being identified as an ineffective lawyer in Lafler and Frye may be necessary to reorient the perspective of defense counsel and those who train them. 68 Very few lawyers will be found to be ineffective for applying the level of care they currently employ in negotiating criminal cases. 69 But the Supreme Court's recognition that the same type of scrutiny that applies to a lawyer's negotiation also applies to his work in trial 68 See Batra, supra note 45, at 310 (contending that the Supreme Court "has effectively created a negotiation competency bar for criminal defense attorneys"). Contrary to what some ill-informed critics of criminal defense lawyers may say, these attorneys do not with any frequency intentionally render ineffective assistance to their clients and do want to avoid the stigma of ineffective assistance of counsel. See, e.g., Robert J. Levy 'There will, however, be a fair number of these cases; decisions on the merits of the attorney's performance will be necessary. Unlike a claim of ineffective assistance at trial or on appeal, a claim of ineffectiveness at the plea bargaining stage necessarily involves prejudice. See discussion supra Part 1. B. The most likely mechanism for screening these cases seems to be the requirement that a court finds that a defendant would have accepted the plea offer may go a long way in changing the defense bars' view of plea bargaining. The Court announced that the work a defense lawyer does in negotiating is every bit as important-every bit as much a part of his Sixth Amendment obligation to his client-as vigorously challenging the prosecution's case in open court." As the ethos of criminal defense lawyers changes and they openly recognize that a form of alternative dispute resolution is a legitimate use of their skills, they will seek to improve their ability to perform this task. Programs on negotiating with prosecutors may become as common as programs on trial advocacy. The Court's recent decision in Padilla v. Kentucky held that a defense lawyer is not acting competently if he fails to learn of his client's potential for deportation before entering a guilty plea, and this awakened the defense bar to the need to understand immigration law.' Just as continuing legal education (CLE) programs began to change after Padilla, Lafler and Frye may lead to CLE events on negotiation tactics and certainly on the basic duties of lawyers in negotiations.
D. The Defense Bar and the Effects of Information Sharing
Clients represented by all criminal defense lawyers, whether highly compensated private lawyers or public defenders,n will benefit from this change in self-perception. The criminal defense bar in most places is a very tight-knit group that frequently convenes to discuss new cases, legislation, rules, and even skills and strategies. As criminal defense practices tend to be small, there is often less of a hierarchical structure in the criminal defense bar than among lawyers who primarily engage in other practices. Senior criminal lawyers routinely mentor and share information and experience with junior 72 The institutional training provided by defense lawyer organizations is invaluable and explains why public defender offices are able to perform as well as they do with their overwhelming case loads. Public defender offices, in no small part because they are typically the largest offices practicing criminal defense in any given city, have the best in-house institutional training. Despite ill-informed discussions, mostly by non-lawyers, about the quality of public defenders, public defenders tend to be among the most talented lawyers representing criminal defendants. See Charles J. Ogletree lawyers. By formal and informal methods, information, tactics, and even war stories (perhaps especially war stories) travel very quickly through this relatively egalitarian group with a strong sense of shared interest.
If the members of the defense bar begin to view negotiation skills as important, as worthy of study and honing as trial skills, then defense lawyers will learn from each other how to better present their cases to the prosecutorjudges who most often determine their clients' fates. The capital defense bar provides a solid analogy. Many believe that a concerted effort by the defense bar to understand how best to defend capital cases has contributed to the decline in death sentences.1 3 As Jeffrey Toobin described in a recent New Yorker article, capital defense lawyers, with the help of anthropologists and ex-journalists, began in the mid-1980s to learn how to tell mitigation stories about defendants in a way that did not offend juries. 74 The sentencing phase of a capital case provided lawyers an opportunity to "tell the life story of the defendant in a way that explained the conduct that brought him into court."" Today, those techniques are an essential part of building an effective capital defense case." Many believe these efforts were prompted by a string of Supreme Court decisions holding that a defense lawyer rendered ineffective assistance if he put on an inadequate mitigation. 7 Some may argue that such an effort by the defense bar would not similarly assist attorneys in plea bargaining. Plea bargaining is certainly idiosyncratic because each prosecutor is unique and may employ any tactic he chooses in the discussion. But juries are similarly unique, and the defense bar has found it enormously helpfiul to train members of its profession in trial methods that have proven successful, and not just in capital cases." Many criminal defense lawyers swear by the training they receive from organizations like the National Criminal Defense College, the National Association of Criminal Defense Lawyers, and various local organizations to improve their abilities."
In the context of plea bargaining, it is not just skills that defense lawyers could acquire from sharing information and institutional training by various bar organizations. Once these groups begin to publicly acknowledge the value of being an effective negotiator, they will likely begin to share information about 
Id
deals offered by various prosecutors." One might suspect that defense lawyers would be competitive and riot disclose the tactics that lead to the special deals they believe themselves uniquely able to acquire.This may be true in some cases, but the culture of criminal defense lawyers is typically quite collaborative." Defense lawyers generally have no qualms about teaching others the trial tactics that have made them successful.
82
As Lafier and Frye encourage defense lawyers to embrace their skills as negotiators, metrics can be developed to study the effectiveness of various lawyers so that their tactics can be replicated. Ronald Wright and Ralph Peeples have suggested that the value a particular lawyer brings to a case can be considered by looking at how the results she obtains compare to results other lawyers obtain in similar cases." Wright and Peeples suggest that this sort of data would be valuable to organizations like public defender offices in evaluating and training lawyers. 84 As Lafler and Frye make lawyers more comfortable with their value being measured by the results they obtain in negotiations, such data collection for training purposes is likely to become more prevalent. Data sets would provide not only insight on training skills, but the data itself will also provide a baseline for typical offers, thus constraining prosecutors who want to deviate from the norm. 
E. The Effect on Law Schools
It is not only the defense bar that is to blame for ignoring the importance of plea bargaining. Law schools have done virtually nothing to teach students how to engage in this vital role. My own story reflects the type of practice for which law school equips students. In my first month as a criminal defense lawyer in a small firm, I had a preliminary hearing in a drug case (which led to a suppression motion), three arguments in an intermediate state appellate court, an argument in a federal appeals court, and countless negotiations with prosecutors. Law school had prepared me quite well to develop the Fourth Amendment issues (2006) ("To ensure accuracy and equality, federal criminal defendants and jurists need the information necessary to determine whether a prosecutor could prove guilt beyond a reasonable doubt to a jury, and the data regarding charges imposed and sentences levied against suspects alleged to have engaged in similar conduct.").
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[ Vol.102 in a suppression motion and had trained me extraordinarily well to handle the appeals. Virtually every class approximated responding to an appellate judge's questions, and my first year writing class and second year moot court simulated appellate panels.8 6 Nothing, however, prepared me for the prosecutor's offer that my client plead to a misdemeanor drug offense and serve eleven months and twenty-nine days, day for day, at thirty percent for an offense charged as a B felony." Tennessee's sentencing structure is confusing and law school (certainly one in a different state) could not have prepared me to understand it. It would have been a waste of the limited time in law school to learn the sentencing structure of all the neighboring states. But I was unsure of what I should have learned going into this meeting, whether this was a good offer, or what sort of information I should offer to try to improve it. I had no idea how to go about this very informal discussion that had enormous consequences for my client.
By contrast, law schools have long been educating students and practicing lawyers on how to approach civil negotiations, though these classes have surely been under-appreciated." Most law students graduate without taking a class in negotiation. Nevertheless, a vast amount of research in psychology, economics, and game theory has informed academic research on negotiations, which has greatly enhanced training in negotiation.' 9 Thus far, however, no one has attempted to adapt the extraordinary amount of work done to understand and teach the skill of negotiation to the unique circumstances of criminal negotiations. 90
86 Josh Bowers described a very similar disconnect between his legal training and experience in a white-collar boutique firm and his subsequent experience in dealing with cases as a public defender in the Bronx. Lafler and Frye should send a signal to law schools that if they are going to teach their students to function as competent counsel, they should at least provide them an introduction to plea bargaining. 'ie Supreme Court has had more influence in developing criminal procedure curricula than it has any other topic. A look at virtually any criminal procedure casebook will illustrate this point. With one exception, these books almost exclusively contain cases from the Court. And the exception proves the rule.The early editions of Ron Wright and Marc Miller's excellent casebook on criminal procedure primarily contained state cases, though those cases incorporated federal cases in their analyses. 9 The later editions responded to concerns from law teachers who wanted landmark Supreme Court cases on criminal procedure in the book. 92 Once Lafler and Frye are included in casebooks, these important Supreme Court cases will at least prompt law professors to introduce students to the fact that they are responsible for being effective at the plea bargaining stage of the process, just as they are at the trial and appellate phases.
Unfortunately, teaching the Court's criminal procedure doctrines has not yet led to an increase in the skills associated with those doctrines. A number of Supreme Court cases have found lawyers ineffective for failure to investigate, yet with few exceptions law schools do not teach students how to investigate. 93 The law schools that teach Strickland typically do so in a second semester criminal procedure course, but only the legal standard is taught-not how to go about, or supervise, an investigation. This omission is particularly glaring given that Northwestern journalism students, not law students, discovered the facts revealing the cases of innocence on Illinois' death row. 94 
GOULD, THE INNOCENCE COMMISSION: PREVENTING WRONGFUL CONVICTIONS AND RESTORING THE CRIMINALJUSTICE SYSTEM (2007)).
are coming under increasing pressure to teach the skills lawyers will actually use in practice.'Ihe Court's recognition of a criminal defendant's right to an effective plea bargainer coincides with a new call for skills instruction.
9 s Instruction in appellate and trial advocacy is commonplace at virtually every law school. A growing number of law schools have centers on negotiation and virtually all have classes on negotiation."
6 Often advocacy and negotiation courses are taught by adjuncts and therefore may seem not to get the attention they deserve, but these courses certainly exist at most every American law school." Although negotiation courses are available, there is no doubt that an insufficient number of students take them, even though every single lawyer will need this skill in her career." Criminal negotiation-plea bargaining-is taught by virtually no one and involves very different considerations than civil negotiation because of the power differential between prosecutor and defense lawyer and the prosecutor's dual advocate-judge role." 'The well-developed models for understanding and teaching civil negotiation have not yet been adapted for criminal negotiation. Law schools can ignore skills training in plea bargaining for only so long given these pressures.
By focusing the attention of defense lawyers and those who train them on the constitutional significance of the plea bargaining process, the Supreme Court may have improved criminal representation in ways that will not be obvious from just looking at the results of post-conviction cases alleging constitutionally ineffective negotiation.
II. JUDGES
Lafler and Frye impose new burdens on courts hearing ineffective assistance claims. Courts will first have to determine whether a defendant has suffered ineffective assistance of counsel during the plea bargaining phase.'" Many lower courts had recognized, prior to these decisions, that a defendant had a right to effective assistance of counsel at the plea bargaining phase,' but the high profile of a Supreme Court decision will certainly increase the number of claims. Indigent defendants are far more likely to have heard of a ruling from the high court granting the right to effective assistance during the negotiation phase than a similar decision from an intermediate appellate court. With recent decisions in Lafler and Frye, the Supreme Court has left lower courts with a more difficult and far more interesting question to resolve: What remedy applies when a court finds ineffective assistance of counsel? Prior to Lafler and Frye, when lower courts found a violation at this stage, they granted one of two remedies: they either ordered a new trial or they ordered the district attorney to re-offer the plea that had been rejected because of defense counsel's lapse of duty." 0 The Supreme Court rejected these options as too rigid and ino See Perez, supra note 24, at 1535.
instructed lower courts to use their equitable discretion to fashion a remedy for a violation."' In considering ineffective assistance of counsel cases with habeas corpus petitioners, the Court has repeatedly emphasized that those petitioners should only obtain relief when their convictions were somehow unfair. 112 It would seem to follow that lower courts fashioning remedies for defendants receiving ineffective assistance at the plea bargaining phase would have to determine what portion of the plea offer constituted a fair sentence.
A defendant claiming ineffective assistance of counsel must, of course, under Strickland v. Washington demonstrate that his lawyer "made errors so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment."n 3 He must also demonstrate that he suffered prejudice as a result, which requires him to show "that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable."
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After Strickland, the Court emphasized in Lockhart v. Fretwell that an analysis of prejudice that focuses only on "mere outcome determination, without attention to whether the result of the proceeding was fundamentally unfair or unreliable, is defective."s In Fretwell, the defendant's counsel failed to object to an aggravating factor supporting his death sentence.
1 1 6 The defendant was convicted of felony murder for a death that occurred during a robbery." His death sentence was imposed on the basis of the jury's finding of one aggravating factor: that the crime was committed for pecuniary gain."' After the defendant was sentenced but before the case was appealed, the Eighth Circuit held that an aggravating factor that duplicates an element of the offense-as it did in Fretwell-could not be the basis of a death sentence as the factor did not narrow the class of persons who were death eligible.' The defendant therefore asserted that his attorney was constitutionally ineffective for failing to raise this claim, which would have successfully barred any subsequent effort to obtain the death penalty.
120 By the time the defendant filed his habeas claim asserting ineffective assistance of counsel, the Supreme Court held that aggravating factors duplicating elements of the offense did not violate the Eighth Amendment's 25 The Court concluded only that Fretwell did not preclude the possibility of a remedy for ineffective assistance of counsel at the plea bargaining phase.1 26 Unlike the defendant in Fretwell, Justice Kennedy observed that the habeas petitioner in Lafler was not seeking to benefit from the application of an incorrect legal principle that he missed because of his lawyer's error-he was seeking to obtain the benefit he would have obtained through the plea process. The Court stated: The Court did not explain how to identify plea offers, or portions of plea offers, that constituted windfalls, but did give courts great discretion to craft remedies to avoid windfals. Once a trial court has found ineffective assistance of counsel at the plea phase, the Court instructed that the nature of the plea offer must be considered. 130 If the plea deal offered a lesser sentence than the defendant received, the trial court is to "exercise discretion in determining whether the defendant should receive the term of imprisonment the government offered in the plea, the sentence he received at trial, or something in between."" If the plea offer involved a reduction in the charge, then "the proper exercise of discretion . . . may be to require the prosecution to reoffer the plea proposal." 132 As if that weren't vague enough, the Court immediately added that once the plea was reoffered, "the judge can then exercise discretion in deciding whether to vacate the conviction from trial and accept the plea or leave the conviction undisturbed. (1971) . In Santobello, a defendant reached an agreement with the prosecutor's office that he would plead guilty to the lesser of two of the charges against him and the prosecution would agree not to make a recommendation at sentencing. Id at 257. By the time of sentencing, a new prosecutor was assigned to the case who was unaware of the agreement to remain silent at sentencing and recommended substantial jail time. Id The Court agreed that the defendant had been denied the benefit of his bargain but, much as the Court in Lafler, returned the case to the state courts to determine an equitable remedy. Id. at 26 3 .The Court concluded that
[t]he ultimate relief to which petitioner is entitled we leave to the discretion of the state court, which is in a better position to decide whether the circumstances of this case require only that there be specific performance of the agreement on the plea, in which case petitioner should be resentenced by a different judge, or whether, in the view of the state court, the circumstances require granting the relief sought by petitioner, i.e., the opportunity to withdraw his plea of guilty. that the Court has not previously recognized this range of remedies in an ineffective assistance moment of greatest clarity in describing the remedy came in the following paragraph when it recognized that it was telling lower courts virtually nothing about determining remedies for defendants who had suffered from ineffective assistance at this phase. "Principles elaborated over time in decisions of state and federal courts, and in statutes and rules, will serve to give more complete guidance as to the factors that should bear upon the exercise of the judge's discretion." 1 3 4
With little guidance, judges considering remedies must ask what portion of the plea offer that the defendant lost, because of ineffective assistance of counsel, would constitute a windfall to a defendant if he received it through a postconviction proceeding. Judge Frank Easterbrook has suggested that the entire amount of leniency the defendant was offered in a plea deal would amount to a windfall if the defendant received it after the trial.
3 s For Easterbrook, plea deals are about trading risks-the prosecution exchanges the risk of an acquittal for the defendant's risk of a sentence longer than the one in the plea deal. After a trial, as Easterbrook correctly observes, the prosecution has no risk of an acquittal and thus any remedy provides a windfall.
3 6 Prosecutors, however, make plea offers for reasons other than minimizing the risk of acquittal." 3 Justice Kennedy's opinion obviously rejected Judge Easterbrook's view that a remedy granting any kind of plea offer leniency would constitute a windfall. His opinion recognizes, though, that post-trial remedies for some portions of a plea could constitute a windfall. Unpacking which plea offers, or portions of plea offers, amount to windfalls seems to require a court to analyze why prosecutors made the offers. Prosecutors make offers for several reasons, only some of which involve attempts to achieve fair results. Judge Easterbrook's analysis only accounted for one of these reasons-risk-aversion.
3 1 Prosecutors agree to pursue lesser charges or shorter jail sentences than those that would result from trial for a variety of reasons, including: (1) weaknesses in the case; (2) cooperation by the defendant; (3) administrative costs to the prosecution in conducting the trial; (4) emotional toll and economic costs to the witnesses; and (5) equitable considerations not adequately accounted for by the statutory elements or sentencing guidelines.1 3 1 Many of these considerations involve of counsel case previously, but the Court in Santobello did recognize a very similar broad equitable discretion to provide a range of remedies in a case involving a plea bargain.
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quid pro quo exchanges that are not possible once there has been a conviction and, more importantly, have nothing to do with the appropriateness of the defendant's sentence. Post-trial, it would certainly amount to a windfall to grant the defendant the benefit of a trade that is no longer possible and has nothing to do with how the defendant ought to be punished. Once a case has been litigated, the prosecution has no reason to fear weaknesses in the case that will result in an acquittal; the prosecution has already spent its resources and burdened its witnesses trying the case. By the time a case reaches post-conviction proceedings, it is unlikely that a defendant could offer the prosecution anything worthwhile by providing information or testimony. Courts attempting to give defendants the "fair" outcome they were denied by rejecting the plea may well attempt to approximate the portion of the plea driven by the prosecutor's sense of the equitably proper outcome of the case. Giving the defendant the benefit of a now-unavailable quid pro quo seems like a windfall inconsistent with Stricklands requirement that remedies be limited to errors denying fundamental fairness.
At least one court has recognized that a defendant should not receive the benefits of a plea that were predicated on cooperation that is no longer possible. In Burt v. Titlow, the Sixth Circuit found that the defendant's lawyer inappropriately advised his client to go to trial rather than accept a plea offer.14 The appeals court ordered the case remanded to the trial court to fashion a remedy, observing that the trial court should take into consideration the fact that the plea offer was at least partially motivated by the defendant's agreement to testify against a co-defendant.
14 ' Because the co-defendant had been tried and acquitted that cooperation was no longer possible.1 42 Prosecutors do, however, often make decisions that are driven, at least in part, by fairness considerations. Consider the case of Bordenkircher v. Hayes.1 43 The defendant was charged with uttering a forged instrument-a check made out for $88.30 that he had stolen from a Pic Pac in Lexington, Kentucky.'" Under Kentucky law, this offense could have been charged as felony or a misdemeanor. The prosecutor chose to charge it as a felony, which carried a penalty between two and ten years at hard labor, but judges during this period had wide discretion as to how sentences were to be served, so even a conviction for the felony may not have involved any jail time. 145 The defendant, Paul Hayes, however, had a relatively serious record. He had previously been convicted of detaining a female, which was a lesser included offense for rape, and a conviction for armed robbery. 146 Hayes was on probation for the armed robbery charge when he tried to cash the forged check. 47 11The prosecutor therefore made Hayes an offer he couldn't (to be precise, should not have) refused: if Hayes pled guilty to the felony offense, with an agreed sentence of five years hard labor, the prosecution would not seek to have Hayes declared a habitual criminal, which meant a mandatory life sentence. 148 The prosecution could not have thought life was appropriate for this crime-even given Hayes' past-or it would have never offered five years as the alternative. 149 The trial in this case would have been a short one with Hayes'guilt easy to establish-his accomplice had given a statement against him, and Hayes was caught at the scene.
15 0 'Ibis was not a crime of violence, so there would have been no emotional toll on the witnesses. Hayes' accomplice had already confessed and implicated Hayes.s' The prosecution did not need him to convict other defendants or solve other crimes. None of the utilitarian reasons for a plea offer-risk aversion, resource preservation, minimizing witness inconvenience or discomfort, or incentivizing cooperation-could have played a prominent role in the prosecutor's decision. The prosecutor's decision seems to have been driven by his sense that five years was an appropriate sentence for a previously violent offender who returned to crime while still on probation.' 52 The plea offer in this case appears to have been motivated entirely by the quasi-judicial equitable task implicitly assigned to the prosecutor to determine not only what crimes had been committed, but which punishments ought to be sought. The Kentucky Legislature had empowered the prosecutor in Hayes' case to obtain a life sentence and doing so was not a difficult task. The decision to offer a considerably lighter sentence was apparently driven by the prosecutor's sense 152 The prosecutor in Bordenkircher v. Hayes described his decision to seek a third-strike enhancement if the defendant refused the five-year offer to be based on efficiency not equity. During his cross-examination of Paul Hayes, he asked "isn't it a fact that I told you at that time if you did not intend to save the court the inconvenience and necessity of a trial and taking up this time that I intended to return to the grand jury and ask them to indict you based upon these prior felony convictions?" Id. at 2-3. The discount for pleading, from life to five years, would have been an extraordinary discount to save the prosecution a very brief trial if the prosecutor found life to be an appropriate sentence. of fairness.
As courts start to fashion remedies, they should analyze how prosecutors determined what plea bargain to offer defendants. This should reveal how much of an offer is based on a prosecutor's unspoken, equitable considerations of how a particular defendant ought to be punished. Courts could either consider how a reasonable prosecutor would have gone about arriving at the rejected offer or it could attempt to determine what motivated this individual prosecutor. If courts attempt to reconstruct the thought processes of individual prosecutors, they will create incentives for prosecutors to document their reasoning in making offers, thus preventing defendants from attempting to recast all offers as driven by fairness concerns. In recording the basis for their offers, prosecutors would look (and perhaps act) much more like the judicial actors they are in the American inquisitorial justice system.
For a variety of reasons, however, lower courts should not attempt to get inside the heads of individual prosecutors."s' Inconsistent remedies would certainly follow from looking at the subjective thought processes of individual prosecutors, but this is the weakest objection. Every prosecutor will have idiosyncratic reasons for making a particular plea offer. Inconsistency is unavoidable in the plea bargaining process. A stronger objection is that making the subjective motivations of prosecutors relevant to the remedy for ineffective performance by defense counsel would encourage prosecutors to document the basis of their offers and discourage offers on the basis of "fairness" grounds that produce remedies. Prosecutors would have an incentive to report being motivated only by an interest in minimizing any possible remedy. Prosecutors would also view themselves as promulgating guidelines. Therefore, another objection is that guidelines promulgated by legislators or prosecutors tend to There are, however, problems with relying on prosecutors to self-report the motivations for their plea offers when the consequences of those reports change the remedies defendant may be able to seek. In the Batson context, the trial judge has witnessed the entire encounter and is therefore in a good position to evaluate the advocate's veracity in offering his race-neutral justification for the peremptory strike. In the plea bargaining context, just as in the Batson context, prosecutors would have an incentive to mis-report, but judges would have a lesser ability to evaluate credibility because the decision-making would have occurred outside the judge's presence. minimize the role of mitigating factors. Sentencing guidelines at the federal and state level as well as in the United States Attorney's Manual illustrate this reality.1 54 Those promulgating rules are, for obvious reasons, institutionally disinclined to recognize large spheres of discretion. If prosecutors begin to explain the basis for their pleas, they will be disinclined to acknowledge that they regard the legislatively prescribed penalties as too harsh in certain cases.
Trial judges, however, occupy a very different institutional role than codedrafting politicians or law-enforcing prosecutors. A number of federal judges resigned because the federal sentencing guidelines limited their ability to consider the individual circumstances of an offender and his crimes.s' The trial judge's perspective gives him little reason to hide the fact that a plea is driven, at least in part, by a concern that the facts of this crime do not really "fit" the crime, even though all the elements of the crime are satisfied. It is the essence of a trial judge's job to consider all of the circumstances of a defendant's crime and background and determine an appropriate sentence and do so in a methodical way on the record-or at least it was in a world before sentencing guidelines. determine the actual motivations of prosecutors.ss It therefore does not seem to be a stretch to ask a judge to consider how much leniency a reasonable prosecutor would have attributed to any particular factor when making the plea offer.
Courts specifically have experience in determining whether a decision was motivated by equitable considerations and giving that distinction a legal consequence. Courts look at the reason a conviction was overturned on post-conviction to determine whether the conviction will have immigration consequences. When convictions are vacated because of "procedural or substantive defects in the underlying proceeding," those convictions may not serve as the basis for deportation.s' Where, however, a sentence is "vacated because of postconviction events, such as rehabilitation or immigration hardships," the immigration consequences of the conviction remain despite the fact that the conviction was vacated.
6 0 As one court stated it, where the vacation of the conviction is of a "purely equitable"basis or to avoid deportation, the conviction remains valid for the purposes of immigration law.
16 ' More significantly, judges are permitted to reject guilty pleas as too lenient only when the judge determines that the prosecutor has given too much weight to equitable considerations calling for leniency. In the leading case on this issue, United States v. Ammidown, the D.C. Circuit reversed a trial judge's refusal to accept a guilty plea, holding that in only in extreme cases could a judge make such a refusal. 162 Under no condition, however, could the trial judge secondguess a plea offer motivated by concerns about how prosecutorial resources should be spent, or one based on a prosecutor's view of the strength of the case.1 63 Ammidown thus requires courts to determine the basis of a prosecutor's decision to offer leniency in a plea. Courts therefore have the institutional competence to make these evaluations.
While commentators have reasonably suggested that few defendants will obtain relief under Lafler and Frye, '" M the number of cases reversed will not be negligible. The most commonly used basis for rejecting an ineffective assistance of counsel claim-lack of prejudice to the defendant-will not be available when a defendant claims his lawyer was ineffective in the negotiation process.
The Supreme Court in Strickland observed that most claims could be quickly rejected by concluding that a lawyer's alleged deficiency did not prejudice the defendant; that is, the result of the trial or sentencing hearing would have been the same if the lawyer had performed as he should have. 165 When a defendant claims that his lawyer ineffectively represented him in the negotiation process, he is claiming that he either took a worse deal than was offered or that his lawyer could have obtained,' 66 or that he went to trial and received a greater sentence than he was offered or should have been offered had his lawyer performed effectively.
16 1 Unlike in a trial where a reviewing court is left to speculate about the result that counsel's failure had on the verdict, no speculation will be necessary to demonstrate that the defendant was prejudiced from his counsel's unreasonable conduct during negotiations. The sentence the defendant would have received from the plea offer that was not communicated to him, or the defendant would have received had he not gone to trial, will be evident from the case records. And a defendant would only bring a post-conviction claim if those plea offers provided for a lesser sentence than he actually received. ' No doubt courts will defer to many of the defense counsel decisions during the negotiation process as strategic choices, but this is true for the decisions of counsel during the trial and appeal as well. In fact, there may be fewer purely strategic choices in trials and appeals than in negotiations. The most frequent source of successful ineffective assistance of counsel claims is attorneys' failure to investigate, and these claims are most successful in the sentencing phase of capital cases where the jury can consider any mitigating factor in choosing life over death.6' Plea bargaining is much like the sentencing phase of a capital case in that a prosecutor can consider anything in deciding whether to extend mercy.1 70 Failure to investigate and present equitable arguments to prosecutors seems as problematic as a defense lawyer's failure to investigate mitigating circumstances, though sentencing consequences are regarded by most as less severe in any non-capital case."' Courts will thus have a non-trivial number of cases in which they are required to develop a remedy for petitioners whose attorneys were ineffective negotiators.
A remedy for ineffective assistance of counsel that permits a judge to grant a defendant only part of the leniency he would have received under the plea will certainly appeal to trial judges. It is politically difficult to reverse convictions or sentences when there is little or no doubt about the defendant's guilt and the court has spent the time trying the defendant. It certainly requires a measure of creativity to look behind the plea offer and ask what part of the plea offer was driven by quid pro quo exchanges and what part was driven by a prosecutor's sense that the offer represented a fair outcome. Trial judges tend to avoid creativity for fear of appellate reversal.
2 But some principled basis will be necessary to exercise the discretion afforded lower courts to grant remedies less lenient than those contained in lost plea offers. Such creativity is consistent with Stricklands insistence on fairness in remedy and Lafler's concern that defendants not receive windfalls in post-conviction proceedings. And the development of a record at the trial court level would be helpful, if not essential, to appellate courts'fashioning a remedy based on the prosecutor's subjective determination of what punishment fits the crime. The incentives trial level courts have to minimize the impact of post-conviction remedies may well cause them to take up the opportunity to define the appropriate use of the prosecutorial function to charge and bargain.
III. PROSECUTORS
The unchecked power of prosecutors to decide which charges to bring and what plea to offer the defendant is problematic for all the reasons that led to sentencing guidelines. There is no reason to believe that prosecutors will be more consistent in their exercise of discretion than judges. In fact, there are several reasons to believe the contrary. A prosecutor has never had to explain his decision to seek certain charges and not others, or to offer or accept a plea bargain. Even in the bygone era of extraordinary judicial discretion, the sentencing hearing required an explanation of the judge's decision. There are no transparency requirements for prosecutors and thus, unlike judges, there is no system for routinely evaluating their reasoning. Prosecutorial charging and plea bargaining decisions-which can have a greater effect on a defendant's punishment than any decision made by a judge-knows virtually no limits. The late Professor William Stuntz has argued that the extraordinary range of conduct criminalized by legislatures, combined with the absence of any limitation on prosecutorial charging decisions, has permitted prosecutors an unchecked power to determine who shall be punished and how much."
Prosecutors can determine what charges to bring, what bargains to offer, and what processes to use to determine both the appropriate charge and the appropriate plea. As described above, Lafier and Frye should encourage defense lawyers to systematically develop their skills as negotiators and provide judges an incentive to provide guidance on what the results of these negotiations should look like.
These soft-limits on prosecutorial discretion in plea bargaining are long overdue. One after another, the Supreme Court's opinions have rejected any limit on the prosecutorial prerogative, despite a host of criticism for vesting extraordinary, unchecked authority in the hands of a government official. Separation of powers concerns have prevented judicial oversight over initial charging decisions.
1 7 4 A healthy respect for the practice of plea bargaining has impeded any work to set limits on the gap between the initial charge and the plea offer."
7 Finally, liberty of contract principles have been used to justify permitting prosecutors, with defendants' consent, to circumvent procedural protections that would otherwise be available during pre-trial proceedings.'
Lafler and Frye may empower defense counsel to impose limitations on prosecutors through the negotiation process itself, taking advantage of the very principles that have previously thwarted regulation. Should these decisions achieve this goal, they will be regarded as some of the Court's finest work, legally and politically."' Without reversing long-existing doctrines or ordering changes to established practices, circumstances in the trenches may change. A conversation about the appropriate uses of plea bargaining may well follow from the work judges are now asked to do. Outlier prosecutors, both the excessively harsh and the excessively lenient, may feel pressured to moderate their positions. A discussion about the justifications for common charging and bargaining ( "If, indeed, we ever reach a system of transparent, regulated, and accountable plea incentives, we will look back at Padilla, Frye, and Lafler as the cases that initiated the metamorphosis.").
[ Vol. 102 practices may ensue. To understand how significant such developments would be, it is important to look at how thoroughly the Court has previously deferred to the discretion of prosecutors to charge and set the terms of negotiation.
A. Charging Decisions
Courts have repeatedly and categorically rejected the idea that they have the authority to exercise any oversight over prosecutor's charging and plea bargaining. In Oyler v. Boles, the Supreme Court in 1962 considered an equal protection challenge to a life sentence under West Virginia's habitual criminal act, which provided for a mandatory life sentence for the third felony, but only if the prosecutor filed an information seeking the enhanced penalty prior to sentencing. 17 s Two defendants sentenced under this law objected that the enhancement was not sought against all defendants who were eligible for the mandatory life punishment.' 7 9 One of the two defendants contended that during a fifteen-year period, there were five others in his county eligible for this enhancement-but the prosecutor sought it only in his case.' He further asserted that West Virginia prosecutors chose not to seek the enhancement against 904 other defendants.''
The Court concluded that "[t]he statistics merely show that according to penitentiary records a high percentage of those subject to the law have not been proceeded against."' 82 Nothing, the Court concluded, showed that prosecutors were aware that the other defendants were eligible for the enhancements.
8 ' The
Court's reasoning went much further. Even if the prosecutors had known about the prior offenses of these other defendants, respect for separation of powers prevented the Court from doing anything about it so long as the decisions to seek, or not seek, the enhancement were not based on a constitutionally protected criteria:
[T]he conscious exercise of some selectivity in enforcement is not in itself a federal constitutional violation. Even though the statistics in this case might imply a policy of selective enforcement, it was not stated that the selection was deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary classification. , the Court considered California's three-strikes law and found it constitutional.The California law, in contrast to the West Virginia law, gave a trial judge considerable discretion to determine that sentencing under the provision was inappropriate and, once the judge found the third-strike provision appropriate, required only a twenty-five year minimum. Id. West Virginia's law knew no such discretion and had a mandatory life penalty. Oyler, 368 U.S. at 449. Almost two decades later, the Supreme Court would again be asked to consider whether a prosecutor's charging decision violated the Constitution. In United States v. Batchelder, two federal statutes prohibited the receipt of a firearm by an individual with a felony conviction."'s One of the statutory provisions provided for a maximum two-year penalty; the other provided for a maximum five-year penalty."' The provisions were otherwise substantively indistinguishable.' 1 The defendant, who was sentenced under the five-year statute, therefore argued that either Congress intended the more lenient statute, which was the later-enacted statute, to be the sole punishment for possession of a firearm by a felon, or if Congress had no such intent, that giving prosecutors the option to choose between the statutes ran afoul of the Constitution.' 8 The Court in Batchelder held that neither contention was true: Congress did not intend to effectively repeal the first statute with the subsequent more lenient one, nor did the Constitution forbid vesting this sort of discretion in the hands of prosecutors."' The Court found that the principle of lenity that would limit the prosecution to the less severe statute would have only applied if there were an ambiguity about whether the defendant had violated the more severe statute.' The Court held that it was clear the defendant had violated both statutes. ' The Seventh Circuit, when it considered Batchelder, concluded that the "due process and equal protection interest[s] in avoiding excessive prosecutorial discretion" limited the prosecutor to charging the defendant with the less severely punished crime. 92 The Supreme Court did not share the lower court's willingness to intrude on the prosecutorial prerogative.The Court observed that there is no appreciable difference between the discretion a prosecutor exercises when deciding whether to charge under one of two statutes with different elements and the discretion he exercises when choosing one of two statutes with identical elements. In the former situation, once he determines that the proof will support conviction under either statute, his decision is indistinguishable from the one he faces in the latter context."' The obvious, but unstated, premise is that the Constitution imposes no limitation on a prosecutor to make a charging decision among a range of options provided by the legislature, unless, as the Court observed, that decision was based on "race, religion, or other arbitrary classification" as previously recognized in Oyler v. Boles.' 9 4 Likely anticipating the Court's strong respect for separation of powers, especially when dealing with prosecutors, Batchelder argued that allowing prosecutors to select among identical offenses created a problem of executive encroachment into the legislative function.' The legislature had, according to the Seventh Circuit, "impermissibly delegate [d] to the Executive Branch the Legislature's responsibility to fix criminal penalties."' 96 The Court disagreed, noting that the degree of discretion the legislature conferred on prosecutors to choose among the two statutes was "no broader than the authority they routinely exercise in enforcing the criminal laws."' 97 Doubtlessly the Court was on solid ground with this observation. The extraordinary discretion of prosecutors to charge defendants was frequently noted.1 9 8 The Court's observation does not, however, defend the constitutionality of conferring extraordinary discretion on prosecutors; it merely illustrates that the phenomenon is widespread.
There is little impact even to the limitations on prosecutorial discretion that the Court has recognized. While other courts have recognized that charging decisions may not be made on the basis of race, religion, or other improper motives, the Supreme Court has made it very difficult to go about demonstrating that a prosecution was commenced on the basis of such an improper motive. In United States v. Armstrong, defendants claimed that African Americans were selected for crack cocaine prosecutions on the basis of their race."' In support of this claim, the defendant offered evidence that only African Americans in the particular district had been the subject of crack cocaine indictments despite the fact that state courts were prosecuting white defendants for this crime and treatment centers were admitting white patients for crack cocaine use.
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The defendants sought, on this basis, to have the United States Attorney's Office provide the reasons why it chose to prosecute. 1 The Court found that the defendants had made an insufficient threshold showing of race-based prosecutions to justify obtaining this information. 202 The problem of crafting a remedy, if discriminatory prosecution had ultimately been found, undoubtedly contributed to the Court's reluctance to permit the discovery of evidence that would have proven the claim. 203 The upshot of Armstrong is nevertheless that the extraordinary discretion given to prosecutors practically extends to decisions potentially based on constitutionally impermissible grounds.
Courts have demonstrated the same reluctance to intervene in prosecutors' decisions to decline charges as they have prosecutors' decisions to pursue charges. In Inmates ofAttica v. Rockefeller, guards retaking a maximum security prison following a riot allegedly used unnecessary force on captured inmates and committed unjustified killings.
2 " Surviving inmates and the families of those killed in the retaking of Attica sought to compel state and federal officials to conduct more thorough investigations than those conducted and prosecute those who had violated federal and state laws. 205 The Second Circuit affirmed the decision of the lower court denying the requested writ of mandamus, noting that respect for the discretion of prosecutors prevented such an order. 206 The court recognized that "[t]he primary ground upon which this traditional judicial aversion to compelling prosecutions has been based is the separation of powers doctrine." 207 The inmates and families observed that the federal law "authorized and required' United States Attorneys "to institute prosecutions against all persons" violating the civil rights laws they alleged the Attica guards violated.
2 00 The Second Circuit observed that the "required" language in the statute was not sufficiently clear to abrogate the widely recognized broad discretion of prosecutors.
209
The Second Circuit in Inmates ofAttica suggested that courts lacked certain institutional competence to determine which charges were appropriate.
In the absence of statutorily defined standards governing reviewability, or regulatory or statutory policies of prosecution, the problems inherent in the task of supervising prosecutorial decisions do not lend themselves to resolution by the judiciary. The reviewing courts would be placed in the undesirable and injudicious posture of becoming "superprosecutors."o Institutional competence does not,however, seem to be driving the reluctance of courts to review the charging decisions of prosecutors. Statutes authorizing courts to exercise some oversight over prosecutorial discretion rarely provide anything close to clarity and require the same sort of decision-making believed [ VOL. 102 to be in the exclusive domain of prosecutors. Courts conducting proportionality review of death sentences are not looking at whether the legal criteria for the punishment are satisfied. They are asking whether the case, notwithstanding the fact the legal criteria have been satisfied, is as aggravated as cases typically yielding the penalty. 21 Some states have adopted the Model Penal Code's provision permitting judges to dismiss de minimis infractions of statutes.
212
Under this provision, a prosecution may be dismissed if the defendant's conduct is customarily tolerated, did not threaten or cause the harm contemplated by the statute, or could not reasonably be regarded as within the legislature's contemplation in passing the statute.
2 13 Finally, statutes in a number of states require prosecutors to explain their decision not to allow a defendant pre-trial diversion and permit courts to review the reasoning of prosecutors for abuse of discretion.
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B. Lack of Substantive Limits on Plea Bargaining
The Supreme Court's first foray into plea bargaining in 1970 did no more than recognize that convictions were legitimate even though they were part of an agreement between the prosecutor and defendant to lessen the defendant's exposure to criminal penalties.Ihe further the Court delved into cases involving plea bargaining, the more it became apparent that this process, whose very legitimacy was questioned prior to 1970, was not only permissible but knew no constitutional limits whatsoever.
It is generally assumed that plea bargaining was underground until well into the second half of the twentieth century, when the Supreme Court expressly found a plea made as part of a deal to be voluntary. 215 Given the prevalence of such bargains, however, it is hard to imagine that trial courts were unaware of Plea bargaining was nevertheless inconsistent with the oft-recognized rule that a plea could not be induced by a threat or promise of any kind.
218 A plea bargain, of course, is induced by just these sorts of pressures.
2 19 One can view the bargain as either a promise by the government not to seek the most serious conviction or severe sentence if he takes the deal-or a threat to attempt the most serious consequences for the defendant if he does not accept the offer.
Until 1970, the Supreme Court had not resolved the conflict between the requirements for a plea bargain and the reality that a number of defendants were entering pleas in exchange for the hope, if not the express promise, of leniency. With Brady v. United States, the Court for the first time formally recognized that a guilty plea could be voluntary even if induced by a promise of less punishment.
2 2 0 Brady claimed that he pleaded guilty to avoid the death penalty. 221 The facts of Brady's case are unusual because the possibility of execution was not removed through a promise from the prosecution. 'The federal kidnapping statute under which Brady was charged was drafted in such a way that a death sentence could only follow from a jury verdict.
222 By pleading guilty, Brady escaped execution regardless of the prosecution's willingness to trade Brady's trial right for his life. 223 As a peculiar side note to the Brady decision, the Court held in United States v. Jackson-decided two years before Brady's case-that the burden the federal kidnapping statute placed on trials was unconstitutional.
22 4 Brady therefore alleged, to no avail, that he had pleaded guilty to avoid an unconstitutional sentence. 219 The difficulty of strictly adhering to principles of general applicability still exists today. Leniency in exchange for testimony seems to be a purchase of that testimony, yet practically prosecutors must have a way to encourage co-conspirators to testify against one another, so the law assumes there is no problem. See United States v. Singleton, 144 F 3 d 1343, 1344-52 (ioth Cir. 1998) (holding that because § 2o(c)(2) states that "whoever"gives a witness anything of value for or because of his testimony has violated the statute, a plain-meaning reading of the statute must include a federal prosecutor's giving a witness a reduced sentence in exchange for his testimony), rev ' avoidance of the death penalty may have been one of Brady's motivations, other factors may have also led to the plea, including his factual guilt. 226 he Court further emphasized that the defendant was advised by an attorney who was, presumably, able to weigh the strength of the evidence that would be presented at trial and determine whether accepting the plea was in Brady's interest.
7
Promises or threats were different, the Court reasoned, in the interrogation context, as suspects unaided by counsel were unable to decide whether providing information was worth the exchange offered.
28
Reading Jackson and Brady side by side, one is struck by the disparate treatment the two men received. Jackson successfully filed a pre-trial motion to have the death penalty provision of the federal kidnapping statute declared unconstitutional, and tried his case with no risk of execution. 229 Brady's lawyer did not file a similar pre-trial motion and Brady pleaded guilty to avoid the death penalty.
23 0 When the death penalty provision that prompted Brady's plea was declared unconstitutional, Brady was not afforded an opportunity to go to trial or restart plea negotiations without the threat of execution.
31
Brady and jackson also reveal something about the Court's unique deference to prosecutors. Injackson, the Court concluded that the legislature is forbidden to burden a defendant's right to trial by attaching a greater penalty to a conviction resulting from a trial than one resulting from a guilty plea.
2 32 However, Brady established that the Constitution is not offended if the prosecution chooses to exchange a lesser penalty for procedural protections.
2 33 Deference to prosecutorial discretion is usually defended on separation of powers principles.
3 4
ButJackson denied the legislature the power to trade leniency for constitutional rights.
2 3 5 Brady gave only prosecutors this power. 236 The legislative provision at issue in Jackson guaranteed leniency to any defendant who waived his right to trial. Prosecutors are not required to comply with this or any neutral principle of application. They may decide for virtually any reason to exchange a lesser sentence for a waiver of trial.
The case of North Carolina v. Alford forced the Court to resolve the question of whether a threatened penalty was alone a sufficient basis for a voluntary plea."' The defendant, facing a possible death sentence, agreed to plead guilty in exchange for a thirty-year maximum sentence.23 Unlike the defendant in Brady, however, Alford refused to admit his guilt. 240 Nothing other than the prosecution's threat of a death sentence explained Alford's willingness to enter this plea. The Court concluded that so long as there was a "factual basis" for the charge the prosecution brought, the plea was constitutional.
2 4 1 A/ford thus trusted prosecutors with extraordinary discretion. Again in Aford, the Court observed that the defendant acted on the advice of counsel. 242 A/ford not only demonstrated limited oversight of charging decisions, but also revealed that the Court required little supervision over negotiations between prosecutors and defense lawyers.
Brady and Alford were not without their problematic parts, but the offers themselves did not look unreasonable. Brady, of course, involved the threat of an unconstitutional death sentence.
24 3 Alford involved a plea that, according to the terms of the defendant's plea, was motivated alone by the prosecution's threat of a death sentence. Yet, the fifty-year offer given to Brady was effectively a life sentence, and the thirty-year sentence Alford received was also a substantial period of time.
2 " If the prosecution offered a defendant facing a capital charge a plea, a very long prison sentence was the least amount of consideration that could be offered. These offers do not call into question the legitimacy of the prosecutorial decision to seek the death penalty, nor do these offers themselves raise questions about defendants' reasons for accepting them. It is somewhat hard to imagine an innocent defendant agreeing to a life sentence merely to avoid execution.
If Brady and Alfordwere representative of the type of plea offers prosecutors were offering in the early 1970s, then prosecutors had not, at that point, assumed the adjudicative role they have in the modern criminal justice system. Perhaps uncertainty about the constitutionality of plea bargaining kept the gap between threatened punishment and plea offers to a minimum. After the Supreme Court's recognition of the legitimacy of plea bargaining, however, it was clear that prosecutors were using their vast charging discretion to avoid trials without reducing the amount of time served.
Bordenkircher v. Hayes, discussed above, was the first case in which the Supreme Court took a look at the fill brunt of the power it was authorizing with Brady and Alford. Paul Hayes forged and uttered a check he stole from a Pic Pac in Lexington, Kentucky, his third felony, which meant the prosecutor could seek a mandatory life sentence. 245 For a defendant who has no good defense to a crime, a term of any years is a good deal compared to a life sentence. By authorizing a life sentence for any third felony, the Kentucky Legislature transferred power from judges to prosecutors to determine fair sentences. Prosecutors were given the ability to make offers defendants couldn't refuse.
246
Bordenkircher thus expressly recognized that extraordinary power would rest in the hands of prosecutors. Criminal codes defining most prohibited acts in a variety of ways, mandatory minimums, three strikes laws, and later sentencing guidelines, gave prosecutors the power to put enormous pressure on defendants to accept pleas. At least some judges after Bordenkircher have demonstrated discomfort with the vast powers given to prosecutors. For example, in Newton v. Rumery, the majority of the Supreme Court approved of a criminal defendant's waiver of liability for illegal arrest. 247 The majority concluded, quite reasonably, that if a defendant could voluntarily waive his constitutionally guaranteed procedural protections in exchange for leniency, then he could certainly waive his right to a civil action in exchange for leniency in a criminal matter.
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Justice O'Connor's concurrence in Rumery, however, raised potential concerns about the coercive nature of an agreement like this one.
249 She concluded that a court considering whether the waiver of liability was valid should look at a number of factors, including the criminal charge that was dismissed.
2 50 As she noted, "the greater the charge, the greater the coercive effect." 25 1 While this point is undeniably true, its logical extension calls into question the threat of severe criminal penalties to obtain a plea involving considerably less severe sanctions-the very sort of threat brought against Paul Hayes. 246 As Albert Alschuler has nicely described the power of prosecutors to create "good deals" for defendants, when a gunman makes you an offer of "your money or your life," surrendering your money is certainly the better option, but says nothing about the legitimacy of the choice to which the victim was put. See Alschuler, Lafler and Frye, supra note 167, at 698. 247 Newton v. Rumery, 480 U.S. 386,387 (z987). 248 Id at 397-98. 249 See id. at 399. 250 
Id.
251 Id at 401. 252 It is interesting that Justice O'Connor raises this concern as she joined the portion of the Court's opinion comparing these agreements to plea bargaining. See id. at 400, 402.
C. Lack of Procedural Limits on Plea Bargaining
Just as the Supreme Court has permitted prosecutors extraordinary discretion with the substantive decisions in plea bargaining-i.e., what charges and pleas to offer-it has similarly deferred to prosecutors to define the procedures leading up to a plea. Pre-trial proceedings are heavily regulated both by statutory and constitutional limitations. As for conditions of accepting pleas, however, prosecutors appear to have all but unlimited power to require defendants to waive those pre-trial protections. In this context, there are times when the prosecution and defense interests overlap, which gives them the power to bargain around the conditions. Even if the prosecution's offer is a contract of adhesion, it may well benefit defendants. The cases nevertheless illustrate the lack of any judicial oversight of this process.
In United States v. Mezzanatto, the Court permitted a defendant to waive the immunity the Federal Rules of Evidence provide for plea negotiations.
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Justice Thomas noted that Federal Rule of Evidence 410 permits a defendant and his lawyer to speak candidly with the prosecutor in an effort to reach a settlement offer without fear that admissions made in this context could be used in the prosecution's case.
25 4 But, as in Mezzanatto, a defendant can waive that protection if, in exchange for a meeting with the prosecutor, the defendant agrees to allow any statements made in that meeting to be used for impeachment purposes at trial. 255 The reason a prosecutor would seek a waiver is obvious.Through such a mechanism, the prosecutor has not committed himself to any amount of leniency if the suspect's information is of limited use-or if his culpability turns out to be much greater than initially realized.
2 56 If a deal is not struck, information learned during the negotiation process provides the prosecution valuable evidence to be used at trial. More importantly, the prosecutor's ability to use the defendant's statements from the negotiationwhich will make the prosecution's case much more solid-provides an assurance that the defendant will cooperate fully and honestly. Prosecutors often have to decide quickly which suspects to cooperate with. A mechanism that ensures the reliability of the information they are obtaining from suspects allows prosecutors to make these decisions better.
The opportunity to make such a proffer also presents potential upsides for the defendant. The prosecution may well be willing to offer a better deal to defendants making blind-and admissible-waivers than they are to defendants who condition information on specific assurances.
2 57 Specific deals must be disclosed to co-defendants and almost surely will be used to undermine the credibility of cooperating witnesses. The earlier the prosecution is aware that it has a reliable cooperating conspirator, the greater the opportunity for the defendant to provide helpful information and accordingly receive a reduction in his sentence.
This argument is, however, somewhat reminiscent of the liberty of contract argument made against minimum wage and maximum hour laws in the early twentieth century. Laws forbidding workers to work for less than a specified amount were said to interfere with the liberty of the worker to agree to work for a less money, longer hours, or in unsafe conditions. 259 Defendants in the modern criminal justice system are permitted to waive their evidentiary privilege to inadmissible plea negotiations just as workers in the early twentieth century were permitted to work for any amount of money, regardless of what the legislature regarded the minimum wage to be. The practical reality was, of course, that in a labor-flooded market the absence of regulation permitted employers to determine salaries. Similarly, prosecutors are now able to deal only with those suspects who are willing to waive their right to discuss cooperation agreements without risk of incrimination. Permitting this waiver does not increase the options for defendants but instead shifts power to prosecutors so they may interrogate risk-averse suspects.
Surely there are checks on the amount of leniency a prosecutor will offer, but the individual defendant has no idea what sort of deal he is receiving. The prosecutor's concern that a subsequent defendant will learn of a less-thansufficiently lenient deal and refuse to cooperate with her provides the defendant's only protection in this situation. There is a market check on a prosecutor's determination of the appropriate amount of leniency post-cooperation, but substantial pressure is placed on a defendant who has no way of knowing if market pressure will constrain this particular prosecutor.
In 2002, the Supreme Court recognized that prosecutors could effectively remove the defense counsel's involvement in their client's case. In United States v. Ruiz, the Court held that acceptance of a plea offer could be premised on a defendant's waiver of "the right to receive impeachment information relating to any informants or other witnesses." 260 In Ruiz, the prosecution did agree to disclose "any [known] information establishing the factual innocence of the defendant." bring a case in which the defendant's factual innocence was "established." For those cases in which the prosecution was not in possession of such evidence (hopefully this is true for all the cases on a prosecutor's docket) Ruiz permits prosecutors to essentially eliminate the role of defense counsel that Brady and Alford regarded as crucial to a legitimate plea process. Without information about the weaknesses in the prosecution's case, defense counsel is not able to meaningfully assist his client in evaluating the likelihood of conviction because he has no way of knowing whether the deal is a good one or not. The Court has deferred to prosecutors to determine how much they will allow defense lawyers to be part of the process the state set in motion.
D. Potentialfor Soft Regulation of the Plea Bargaining Process
At present, prosecutors hold all of the cards in criminal negotiations, which Professor Stuntz describes as contrary to American constitutional norms and inconsistent with the rule of law. 262 Lafler and Frye offer the potential for softregulation of the plea bargaining process, or stated another way, create the potential for defense lawyers to hold a card or two as well. By encouraging courts to generate norms of prosecutorial discretion, they put pressure on prosecutors to comply with advisory guidelines. In invigorating the defense bar to concern itself with negotiation, the Court has created conditions that may allow defense counsel to better arm themselves for settlement conferences with prosecutors.
Negotiation scholars instruct parties to seek agreement on standards of legitimacy and sources that provide fair standards for valuation. 263 In criminal law, the only such sources are statutes identifying maximum penalties and sentencing guidelines instructing judges once a defendant has been convicted of the offense. As Stephanos Bibas has observed, however, these values are the sticker prices for criminal conduct, not the deal that most defendants receive when they enter into agreements to plead guilty.
2
" Laler and Frye, however, invite courts finding ineffective assistance of counsel at the plea bargaining phase to fashion sentences on the basis of fairness, which, as illustrated above, is to ask which part of the plea offer, which led to the sentence, was motivated by equitable concerns as opposed to quid pro quo exchanges. Such decisions by courts would provide non-binding guidelines for prosecutors as to how they factor fairness and leniency into their negotiations with defendants.
As described above, courts would not be required to delve into considerations ofthe appropriate amount of leniency attributable to every possible prosecutorial motive to determine what remedy a defendant should receive. A variety of considerations animate a prosecutor's decision to enter into a plea agreement. Equity is only one of those considerations. As described in more detail above, risk of acquittal, preservation of limited resources, emotional toll on victims and witnesses, and cooperation may all explain a prosecutor's willingness to make a deal. Courts accepting the Lafler and Frye invitation to craft remedies that reflect fair outcomes will only be required to identify the portion of the plea motivated by equitable considerations, as opposed to the portion solely motivated by quid pro quo exchanges that are no longer possible and would represent a windfall to the defendant, rather than a punishment calibrated to his degree of culpability. Consequently, courts will, at most, be identifying how reasonable prosecutors ought to consider equitable factors when making plea offers.
In assessing how a reasonable prosecutor would view the equities in a particular case, however, courts will be providing guidance to prosecutors where guidance is the most necessary. Prosecutors are the least well equipped to consider equitable factors-the circumstances of the particular offense and the defendant's unique background. As advocates, they are well equipped to understand the weaknesses in their cases. As law enforcement officers, they understand the value of information, testimony, or other assistance a cooperating defendant may be willing to offer. As administrators, they are certainly able to appreciate the resources required to conduct a jury trial. The values prosecutors place on these quid pro quo exchanges, though unregulated like all prosecutorial offers of leniency, do not raise the same concern of under-valuation that the consideration of equities raises. This is not to say that plea offers on the basis of these quid pro quo considerations are currently without problems. Critics of plea bargaining frequently object to the weakness in the evidence as a basis for leniency. 265 hey rightly note that such offers place great pressure on defendants to forego an opportunity to demonstrate their innocence and leave the public unsure of the guilt of the person punished and the innocence of persons, known and unknown, who have gone unpunished.
266 A trial ofJames Earl Ray, for instance, may have dispensed with a number of conspiracy theories that followed the assassination of Martin Luther King, Jr., as well as assured the public of Ray's guilt despite his later protests that he pleaded guilty to avoid the electric chair.
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Sometimes leniency offered in the face of weak evidence raises very substantial concerns about the innocence of a suspect who was made "an offer too good to refuse" in light of the threat of very serious punishment. Chinese scientist Wen Ho Lee, who was being held on espionage charges that would have led to incarceration for his natural life, accepted a plea to a felony charge that allowed him to be released on time served. 268 Lee's case, in particular, raises this concern because the conditions of his pre-trial confinement were so onerous as to have prompted a civil rights action-with the blessing of the trial judge who oversaw his criminal case-after his release.
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The problem with these results is that they were the product of offers of leniency, not the result of a judicial determination of guilt. The problem is not that the prosecution has assigned a low value to the possibility of innocence when making that plea offer.
2 70 Ultimately, prosecutors are analyzing their own cases as litigators when they decide whether a plea offer should be made to avoid an acquittal. There are certainly advocates for eliminating plea bargaining who forcefilly object to the burden it places on potentially innocent defendants to concede guilt and accept punishment.
2 7 1 There is also a tension between the judicial and advocate aspects of the prosecutor's role when considering the possibility of innocence. It is, however, very much the task of an advocate to consider the weakness in his case and determine the point at which his adversary will settle. If reduced penalties are an acceptable way for the criminal justice system to deal with weaknesses in evidence, prosecutors are probably as able as any actor in the system to determine what offer should be made to the defendant so that defendant will abandon his right to trial.
Prosecutors, however, can likely be trusted to deal fairly-perhaps even too mercifully from the public's perspective-when cooperation serves as the basis for a lenient plea offer. This may well seem ironic given the current practice of prosecutors not to make express offers to defendants before the defendants agree to provide information, act as undercover agents, or testify against coconspirators.
2 72 However, juries are likely suspicious of essentially purchased testimony.
2 73 Prosecutors therefore frequently agree only to consider immunity for the cooperating witness in a deal that is offered as a result of the cooperator's assistance or testimony against some third party. 274 Although the prosecutor is in the best position to know how much the cooperator has assisted the case, he is making that determination after the cooperator has nothing more to offer and has handed the prosecution all the evidence needed to convict. Allowing the prosecution to determine the amount of the reduction appropriate for cooperation seems like allowing the foxes to guard the hen house.
It turns out, however, that prosecutors offer more leniency in plea offers for cooperation than they do for virtually any other basis.
2 75 A prosecutor's institutional role makes him most interested in solving crimes and obtaining convictions. While prosecutors have a quasi-judicial role, at the end of the day, prosecutors are law enforcement officers. This would explain why a prosecutor would make a relatively generous offer to obtain information but would not explain why he would be so generous once he obtained the information. It must be remembered that prosecutors are repeat players and so are the defense lawyers who represent clients with helpful information. Prosecutors who get reputations for making stingy offers after receiving substantial assistance are likely to encounter defendants willing to take their chances at trial. There is no active market for a snitch's information in the sense that competing prosecutors are offering different amounts of leniency, but there is a sort of market check on the prosecutor's pricing of information.
However, a prosecutor's exercise of equitable discretion involves an inherent conflict of interest. The advocacy half of the advocate-jurist role naturally leads a prosecutor to minimize the circumstances unique to the defendant's case that would suggest he should be treated leniently. Prosecutors consider the evidence presented to them by beat officers and detectives. They meet with victims or, in very serious cases, the families of victims. They come to understand how crime in general, and certainly the crime they are currently prosecuting, caused injury to real human beings. They do not meet with the defendant except with his attorney for the purpose of discussing a deal. For obvious reasons, the sympathetic factors about the defendant only appear on the prosecutor's radar in the bargaining process. As prosecutors prepare their cases for a potential trial, they consider how to introduce those facts that will make jurors dislike the defendant and how to minimize the impact of evidence that might make the defendant seem sympathetic. As courts crafting remedies consider how much leniency should have been attributed to concepts of fairness in particular cases, they add balance to the conversation. From a more objective viewpoint, judges are less likely to minimize equitable considerations.
If defense lawyers are able to approach negotiations with information about deals other lawyers have received and guidance from courts about the appropriate exercise of prosecutorial discretion, the negotiation process will 
